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Court of Appeals of the District of Columbia. 


No. 2803. 

Joseph J. Moebs, Appellant, 
vs. 

J. Wilbur Latham. 


a Supreme Court of the District of Columbia. 

At Law. No. 56398. 

Joseph J. Moebs, Plaintiff, 
vs. 

J. Wilbur Latham, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

\ Declaration. 

Filed November 25, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56398. 

% 

Joseph J. Moebs, Plaintiff, 
vs. 

J. Wilbur Latham, Defendant. 

The Plaintiff, Joseph J. Moebs sues the defendant, J. Wilbur 
Latham for that heretofore, to wit on the 23 day of March, A. D., 
1912 the plaintiff and defendant exchanged certain parcels of real 
estate and that in the settlement of the said exchange the plaintiff 
paid to the defendant the sum of One thousand ($1,000) dollars, 
which the defendant under the terms of the said exchange agreed to 
pay upon a trust of Twenty-five hundred ($2,500) dollars upon one 
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of the parcels of real estate owned by the defendant and included in 
the said exchange said parcel of real estate being described as follows: 

All of lot numbered Thirteen (13); the West Twenty-five (25) 
feet front by the full depth thereof, of Lot numbered Fourteen (14) 
and the East Five (5) feet front by the full depth thereof, of Lot 
numbered Twelve (12), in Block numbered Ten (10), in George E. 
Fleming’s subdivision known as “Chevy Chase-^Section 4”; as per 
plat recorded in Plat Book No. 2, Plat 109, one of the Land Records 
for said Montgomery County. 

The defendant received the said sum of One thousand 
2 ($1,000) but failed to pay the same upon the said Deed of 

Trust, as agreed therefore the plaintiff brings this suit and 
claims from the defendant the sum of One thousand ($1,000) dollars 
and interest thereon from the 23 dav of March, A. D., 1912, besides 
costs of this suit. 

The plaintiff for further cause of action sues the defendant for 
money payable by defendant to the plaintiff; for goods sold and de¬ 
livered by the plaintiff to the defendant; for work done and material 
provided by the plaintiff for the defendant at his request; for money 
loaned by the plaintiff to the defendant; for money paid by the 
plaintiff to the defendant at his request; for money received by the 
defendant for the use of the plaintiff, and for money found to be 
due from the defendant to the plaintiff on account stated between 
them. 

Wherefore the plaintiff brings this suit and claims the sum of One 
thousand ($1,000) dollars and interest thereon from the 23 day of 
March 1912, besides the costs of this suit. 

CHAS. F. DIGGS, 
Attorney for Plaintiff. 


Bill of Particulars. 

******* 

To One thousand ($1,000) dollars paid by the plaintiff to 
the defendant for the purpose of curtailing Deed of Trust of 
3 Twenty-five hundred ($2500) dollars upon premises included 

in the exchange of properties between the plaintiff and de- i 
fendant, said property being described as follows: 

All of Lot numbered Thirteen (13); the West Twenty-five (25) 
feet front by the full depth thereof, of Lot numbered Fourteen (14) 
and the East Five (5) feet front by the full depth thereof, of Lot 
numbered Twelve (12), in Block numbered Ten (10) in George E. 
Fleming’s subdivision known as “Chevy Chase—Section 4”; as per 
plat recorded in Plat Book No. 2, Plat 109, one of the Land Records 
for said Montgomery County, which said sum was not so paid, to¬ 
gether with interest on the said amount from the 23 dav of March 
A. D., 1912. J 


JOSEPH J. MOEBS VS. J. WILBUR LATHAM. 


3 


Pleas. 

Filed February 26, 1914. 

******* 

Comes now the defendant, J. Wilbur Latham, and for plea to the 
declaration filed in the above entitled cause, and each count thereof 
says: ’ 

1. That he did not promise in the manner and form as therein 
alleged. 

2. That he is not indebted in the manner and form as therein 
alleged. 

W. GWYNN GARDINER, 

Attorney for Defendant. 

4 Joinder of Issue. 

Filed March 12, 1914. 

******* 

The plaintiff in the above entitled cause joins issue upon the first 
and second pleas of the defendant filed therein. 

CHARLES F. DIGGS, 

Attorney for Plaintiff. 


Plea of Set-off. 

Filed June 25, 1914. 

******* 

V 1 ? d ® fendant for . Plea to the second count of the Declaration 
hied in the above entitled cause, says that at the commencement of 
the said suit the plaintiff was and still is, indebted to the defendant 
m the sum of $1,751.11, for that, and so forth, as appears by the 
Particulars of said Indebtedness hereto annexed, and defendant is 
willing that the same may be set off against the plaintiff’s demands 

W. GWYNN GARDINER, 

Attorney for Defendant. 

5 Particulars of Indebtedness. 

******* 

To amount due defendant from the Plaintiff on account of the 
following: 

By virtue of a certain written agreement entered into on Febru¬ 
ary 27, 1912, between the plaintiff and the defendant, the defendant 
having therein agreed to sell and convey to the plaintiff, did there¬ 
after at the special instance and request of the plaintiff so sell and 
convey to one Wallace J. Hill, the following described property, E. 
75 Feet of Lot 8, to W. 77.12 feet of Lot 10, all of Lots 11,12,13 and 





4 



JOSEPH J. MOEBS VS. J. WILBUR LATHAM. 

14, in Block 10, Section 4, Chevy Chase, Maryland, subject to in¬ 
cumbrances of $15,540, $2,500 of which was secured on Lot 13, all 
of Lot 9. the W. 25 feet of Lot. 8, and the E. 5 feet of Lot 10; and it 
was specifically provided in said agreement and expressed therein 
to be understood and agreed that the plaintiff shall be wholly and 
fully responsible for the said $2,500 secured as above mentioned, 
and that the parties owning said Lot 9, the W. said 25 feet of Lot 8, 
and the E. 5 feet of Lot 10, shall not be obligated in any way to pay 
o, iv part of the said trust of $2,500, this defendant being at the 
time of the said sale and conveyance the owner of said property, 
subject to said trust, and being heretofore and at that time and al¬ 
ways by virtue of the said trust liable for the indebtedness repre¬ 
sented thereby, and particularly of the said trust of $2,500; hut 
notwithstanding his obligations as in the premises alleged, plain- 
tiff wholly failed to stand responsible for said trust of $2,500 
6 or indebtedness represented thereby, or to pay off said trust, 
or meet his obligations in that respect so that the. said prop- 
ertv or a part thereof covered by that said trust, and subject thereto 
as alleged, were by the Trustees named in said trust, offered for sale 
and thereafter on May 27, 1913, sold in accordance with the terms 
and provisions of the said trust at and for the sum or price of $2,200, 
being $300 less than the indebtedness secured thereby for which 
this defendant was responsible and liable as aforesaid; that the costs 
and expenses to which the defendant was thereby subjected and 
compelled to pay and has paid, by reason of the default of the plain¬ 
tiff, as aforesaid, is as follows, in the total amount of which the plain¬ 
tiff is indebted to the defendant: 


The difference between the sum of $2,500 secured by said 
trust and the sum of $2,200 realized from the sale prop¬ 
erty covered thereby as aforesaid amounting to a de¬ 
ficiency of .; • • • • ; • • • • • • • * • * • * ’ T - 

Interest on Notes secured by said deed of trust from Janu¬ 
ary 25, 1912, to July 25, 1913. 

Trustees’ fee (named in said trust). 

Advertising the sale . 

Auctioneer’s Fee . 


$300.00 

187.50 

100.00 

18.50 

10.00 


The following costs in Equity 2943 Circuit Court Montr 
gomery County, Maryland, in the foreclosure and sale of 

said property— 

Clerk of Court. 

Auditor’s fee . 

Order nisi on sale .. 

Order nisi on Auditor of Court..... •••••••• * * 

Premium on bond of trustees to sell ($5,000 bond) 

Attorney’s fees. 

Notary fee in Trustees’ Report. 


13.75 

4.50 

3.50 
3.50 

15.00 

75.00 

.50 


Total 


$731.75 

* 
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7 To amount due defendant from the plaintiff by 
virtue of the agreement aforesaid in the exchange 
of property described as Lot 13, W. 25 feet front of Lpt 
14, and the E. 5 feet front of Lot 12, in Block 10, in 
George E. Fleming subdivision known as Chevy Chase, 

Section 4 therein, as per plat recorded in Plat Book #2, 

Plat 109, of the land records of Montgomery County, 
Maryland, which said property was exchanged for prop¬ 
erty known as the Beacon Apartment House in the City 
of Washington, D. C., and in which exchange, by virtue 
of a settlement made on or about the 1st day of March, 

1912, between the plaintiff and the defendant as pro¬ 
vided for in said written agreement, the accounts of 
the plaintiff and defendant being therein stated, and 
agreed to, and accepted by the plaintiff and defendant, 
there w 7 as the sum of $1,019.36 due to the defendant by 
the plaintiff, which said sum is still due and owing by 
the plaintiff to the defendant.l,019.oo 

Total.$1,751.11 


Supreme Court of the District of Columbia. 

Saturday, October 10th, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

♦ * * * * % * . * 

Upon consideration of plaintiff’s motion fUed herein July 7th, 
1914, to strike out defendant’s plea of set-off Med^ ll ® re ! n on ? 
25th day of June 1914, and the particulars of indebtedness filed 
therewith, it is ordered that said motion be, and the same is hereby 
overruled, and the plaintiff is allowed five days within which to 

plead thereto. 
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Pleas of Plaintiff to Set-off. 
Filed October 16, 1914. 


W + ^ 

Now comes the plaintiff in the above entitled cause and for plea 
to the set-off Med by the defendant says that he did not promise 
in manner and form as in said set-off alleged. 

And for a further plea to the said set-off P laint l ff sa >’ s that * s 
not indebted in manner and form as therein alleged. 

And for a further plea to the said set-off the plaintiff says tnat 
the defendant should not be permitted to maintain the said set-off 
because he says that in the final settlement of the exchange o 
various parcels of real estate referred to in the said setoff tlu« it 
was agreed between the plaintiff and defendant that the defendant 
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would pay the sum of One thousand dollars on account of the trust 
of $2,500 referred to in the said set-off but the plaintiff avers the 
fact to be that the defendant failed so to do and that the foreclosure 
proceedings referred to in the said set-off were the result of the 
defendant’s failure to make the said payment of $1,000 as agreed. 

And for a further plea to the said set-off plaintiff says that the 
defendant ought not be permitted to maintain said set-off because 
he says that said plaintiff by an action at law brought in this Honor¬ 
able Court, being cause No. 55222 in which the said defendant is 
the plaintiff and the plaintiff herein defendant seeks to recover of 
the plaintiff the sum of $937.88 which said claim is based 
9 upon the same cause of action as alleged in said set off. 

CHARLES F. DIGGS, 

Attorney for Plaintiff. 


Memoranda. 

December 17, 1914.—Verdict for Defendant for $1,751.11 and 
interest from March 23, 1912. 

December 18, 1914.—Motion for a new trial filed. 


Supreme Court of the District of Columbia. 

Saturday, December 19, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

* * * ♦ * * * 

Now come here as well the plaintiff by his Attorney Mr. C. F. 
Diggs, as the defendant by his Attorney Mr. W. G. Gardiner; where¬ 
upon the motion of plaintiff for a new trial filed herein coming on to 
be heard, it is considered that said motion be, and hereby is over¬ 
ruled and judgment on verdict ordered. 

10 Therefore it is considered that the defendant herein recover 

against the plaintiff herein, the sum of Seventeen hundred 
and fifty-one dollars and eleven cents, ($1,751.11)* with interest 
thereon from the 23d day of March, 1912, being the money payable 
by said plaintiff to the defendant by reason of the premises together 
with the costs of suit, to be taxed by the Clerk, and have execution 
thereof. 

The plaintiff by his Attorney in open Court, notes an appeal to 
the Court of Appeals of the District of Columbia, and the penalty 
of the bond on said appeal to act as a Supersedeas is hereby fixed in 
the sum of Twenty-five hundred dollars ($2,500). 

Memoranda. 

December 31, 1914.—Appeal bond approved and filed. 

January 30, 1915.—Bill of Exceptions submitted. 

February 13, 1915.— Time to file transcript of record extended to, 
and including, March 17, 1916. 
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11 Supreme Court of the District of Columbia. 

Saturday, March 13, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

******* 

The Court having this day signed the bill of exceptions heretofore 
submitted herein, now orders the same of record as of the time of the 
noting thereof at the trial. 

Memorandum. 

March 15, 1915. —Time to file transcript of record extended to, 
and including, March 26, 1915. 

Assignment of Errors . 

Filed March 15, 1915. 

******* 

Now comes the plaintiff in the above entitled cause and assigns the 
following errors in the rulings of the court at the trial thereof: 

1st. In refusing to permit J. Wilbur Latham to testify as to the 
price paid by him for the 67 cattle. 

2nd. Statement of counsel for defendant that plaintiff had real¬ 
ized from $30,000 to $50,000 in connection with the exchange 

12 • of properties with defendant. 

3rd. Question propounded by counsel for defendant to the 
plaintiff respecting the defrauding of one Norment. 

4th. In the rejection of instruction number two offered on behalf 
of plaintiff. 

5th. In the rejection of instruction number three offered on behalf 
of plaintiff. 

6th. In the rejection of instruction number four offered on behalf 
of plaintiff. 

CHARLES F. DIGGS, 

Attorney for Plaintiff. 

Designation of Reeord. 

******* 

The Clerk of the Court will please prepare the record in the above 
entitled cause for appeal to the Court of Appeals and include in said 
designation the following: 

1. Declaration filed Nov. 25, 1913. 

2. Pleas filed Feb. 26, 1914. 

3. Joinder of issue filed Mar. 12, 1914. 

4. Plea of set-off & particulars of demand filed June 25,1914. 
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5. Motion filed July 7, 1914, to strike out pleas and set-off over¬ 
ruled with five days for plaintiff to plea to same Oct. 10,1914. 

6. Plea of plaintiff to plea of set-off filed Oct. 16, 1914. 

7. Mem. verdict for defendant $1,751.11 with interest from Mar. 
23, 1912, Dec. 17, 1914. 

13 8. Mem. motion for new trial filed Dec. 18, 1914. 

9. Judgment on verdict—appeal noted and supersedeas 
bond fixed $2,500 Dec. 19, 1914. 

10. Mem. appeal bond filed Dec. 31, 1914. 

11. Bill of exceptions submitted Jan. 30, 1915. 

12. Time to file transcript extended to and including Mar. 17, 
1915, Feb. 13, 1915. 

13. Bill of exceptions signed and made of record. 

14. Time to file transcript extended to and including Mch. 26, 
1915. 

15. Assignment of errors filed. 

16. This designation of record filed. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 13, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 56398 at Law, wherein Joseph J. 
Moebs is Plaintiff and J. Wilbur Latham is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
22nd day of March, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk , 

By ALF. G. BUHRMAN, 

Assistant Clerk . 

15 In the Supreme Court of the District of Columbia. 

No. 56398. 

Joseph J. Moebs, Plaintiff, 
vs. 

J. Wilbur Latham, Defendant. 

Bill of Exceptions . 

Be it remembered that the above entitled cause came on for trial 
on the 13th day of December, A. D. 1914 before the Honorable 
Ashley M. Gould, one of the justices of the Supreme Court of the 
District of Columbia and a jury empaneled and sworn to try the 






JOSEPH J. MOEBS VS. J. WILBUR LATHAM. 


9 


issues between the parties; the said jury being the same jury that 
tried cause No. 56093, being the case of Gardiner & Dent, Inc. versus 
Joseph J. Moebs, the parties having stipulated before the trial of 
the latter case that the same jury should be used in both cases. 

Whereupon the defendant to maintain the issues upon its part 
joined, upon his plea of set-off, introduced the following testimony. 

The defendant, Wilbur J. Latham testified that he entered into 
an agreement with the plaintiff for the exchange of certain parcels 
of real estate and introduced in evidence the said agreement, which 
reads as follows: 

This agreement made and entered into this 27th day of Febru¬ 
ary, A. D. 1912, by and between J. Wilbur Latham, party of the 
first part, and Joseph J. Moebs, party of the second part. The said 
parties to this agreement have this day mutually agreed to exchange 
their respective properties lying and being in the States of Virginia, 
Maryland and the District of Columbia, as follows, to wit: 

The said party of the first part hereby sells and agrees to convey 
to the said party of the second part on or before March 21st, 1912, 
the east 75 feet of lot 8, the west 77.12 feet of lot 10, all of lots 11, 

12, 13 and 14 in Block 10, Section 4, Chevy Chase, Maryland, sub¬ 
ject to incumbrances of $15,540; $2,500. of which is secured on lot 

13, all of 9, the west 25 ft. of 8 and the east 5 feet of lot 10. It is 
further understood and agreed that the party of the second part shall 
be wholly and fully responsible for the $2,500.00 secured; as above 
mentioned, and the party owning lot 9, the west 25 feet of lot 8 and 
the east 5 feet of lot 10 shall not be obligated in any way to pay any 
part of this trust. Also the “Mitchell Farm/’ containing about 650 
acres more or less, located at Linden, Warren County, Virginia, sub¬ 
ject to $10,000.00 at 5%. Also # 26 Iowa Circle Northwest, Wash 7 

ington, D. C., subject to a first trust of $6,500.00. 

16 For and in consideration of the above agreements and the 

covenants to be performed by the party of the first part, and 
the further sum of One Dollar, lawful money of the United States 
in hand paid to the party of the second part, receipt of which is 
Hereby acknowledged, the said party of the second part does by these 
presents sell and agrees to convey to the party of the first part on 
or before the 21st day of March 1912, the apartment House known 
as the “Beacon” situated at the corner of Calvert street and Adams 
Mill Road in the City of Washington, District of Columbia, known 
as lot 800 in square 2547, subject to a first deed of trust of $75,000.00 
bearing interest at 5% per annum, which has approximately 2 years 
and 9 months to run, said trust being held by the Fidelity and Trust 
Company of Philadelphia, Penna., it being further understood and 
agreed between the parties that the party of the first part will exe¬ 
cute and deliver to the party of the second part certain promissory 
notes aggregating the sum of $45,000.00 as hereinafter described, 
which said notes shall be secured by a second deed of trust upon the 
hereinbefore described Beacon Apartment House, which said notes 
shall be as follows: 12 promissory notes for $350.00 each, the first 

2—2803a 
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of said notes being payable on the 21st day of April, A. D. 1912, 
and one each month thereafter; 12 promissory notes for $400.00 
each, the first of said notes being payable on the 21st day of April, 

1913 and one each month thereafter; 12 promissory notes for $450.00 
each, the first of said notes being payable on the 21st day of April 

1914 and one each month thereafter; twelve notes for $500. each, 
the first of said notes being payable on the 21st day of Aprib 1915 
and one each month thereafter; 12 promissory notes for $550.00 
each, the first of said notes being payable on the 21st day of April, 
1916, and one each month thereafter; 12 promissory notes for 
$600.00 each, the first of said notes being payable on the 21st day 
of April, 1917 and one each month thereafter; 12 promissory notes 
for $650.00 each, the first of said notes being payable on the 21st 
day of April, 1918 and one each month thereafter; 4 notes for 
$700.00 each, the first being payable on the 21st day of April, 1919 
and one each month thereafter, and one note for $200.00 payable on 
the 21st day of August, 1919; all of said notes bearing interest at the 
rate of six per centum per annum, and at the maturity of each note, 
the interest upon the total indebtedness is to be paid; this arrange¬ 
ment to continue throughout the entire life of the said trust. And 
as part of the consideration for this agreement, the party of the first 
part agrees to deliver to the party of the second part sixty-seven (67) 
steers; one cow and calf; nine (9) hogs, one mare and all the farm¬ 
ing implements now in and upon the hereinbefore described Mitchell 
Farm. 

It is further understood and agreed that all of the stair and hall 
carpets, window and door screens, vacuum cleaner, reception hall 
furniture, door mats, and awnings, are to be left with the apartment 
and will be in the possession of the party of the first part. 

It is further agreed that the second trust shall be released when 
the first trust becomes due so that the first trust can go on record as 
a first trust, then the second trust shall be put on as a second trust, 
for the amount then remaining due and payable with interest at 6%, 
it being understood that hereinbefore described conditions respecting 
the payment of interest upon the said trust shall continue in effect 
in the event of the substitution as recited in this paragraph. If the 
present first trust be renewed without it being necessary to have same 
released, then the second trust will remain on the property as first 
recorded. 

Examination of titles and conveyancing at the cost of the respect¬ 
ive purchasers. Interest on trusts, rents, insurance, taxes, etc. 
17 to be adjusted to March first, 1912. 

It is understood and agreed that settlement shall be made 
on the 21st day of March 1912 and all adjustments will be made to 
that date, this agreement to bind the parties, their heirs, adminis¬ 
trators and assigns. 

(Signed) J. WILBUR LATHAM. 

J. W. LATHAM. [seal.] 
JOSEPH J. MOEBS. [seal.] 

Witness -1 

(Signed) A. L. GARDINER. 

A. L. GARDINER. 
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That a final settlement of the exchange was had on the 22nd day 
of March, 1912; that the settlement was made upon a settlement 
sheet which was introduced in evidence and which reads as follows : 


Statement of Exchange Between Joseph J. Moebs and J. W. Latham 
of the Beacon Apartment House for the Mitchell Farm, East 75 
ft. of Lot 8, West 77.12 ft. of Lot 10, All of Lots 11,12,13, and 14, 
in Section 4, “Chevy Chase ,” and # 26 Iowa Circle N. W. 

Beacon Apartment. 


Dr. Cb. 

$75,000 1st trust at 5% int. accrued 

from Jan. 16, 1912. 447.83 

Rents Apt. 1 to 5 inc. 21 to 24 and 26 
inc. 31 to 35 inc. 42 to 47 inc. 51 to 

57 inc. are paid to April 1st. 1,202.50 

Rent 41 to Mar. 1st # 25 to Mar. 1st, 

27 to Apr. 15th, 36 to Apr. 15th, 

# 37 to June 15, # 44 to April 15.. 180.00 

Cafe March 1st. 

Fire Ins. “Fidelity & Trust” $75,000 

to Oct. 15, 1914. 165.06 

Elevator Insurance $5,000. to Sept. 19, 

1913. 49.00 

Burr Bros, for coal to date. . 55.56 

Janitor Mar. 1 to 15th. 25.00 

Elevator boys Mar. 1 to 15th. . 20.00 

Night men .. 12.00 

Telephone operator at $6. wk, Mar-h 

1st to 15th. 14.00 

Apt. rent insurance $19,000. to Dec. 

21,1912. 14.75 

Taxes accrued from June 30, 1911, to 

Mar. 1,1912. 735.04 

Water rent to July 1, 1912 (to be ad¬ 
justed), No. 26 Iowa Circle. 

$6,500 at 5% accru. from Nov. 19, 

1911. . 91.14 

Water rent at $9. yr. to July 1,1912... 3.00 

Insurance $6,500, May 19, 1913. 5.00 

Rents to Mar. 1st. 

Taxes accrued from June 30, 1911.... . 85.60 

Chevy Chase Lots. 

$13,040 Trust at 5%l int. accrued from 

Nov. 18,1910, to Mar. 1,1912. . 836.72 

$2,500 at 5% int. accrued from Dec. 25, 

1910, to Mar. 1, 1912. . 137.16 

18 Taxes to be adjusted. 
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Mitchell Farm. 

. 83.32 

. 27.67 

22.97 
40.00 

. 1,019.36 

$2,636.34 $2,636.34 

That at the time of settlement, it was found that a balance was 
due by witness to plaintiff and witness requested Algernon S. Gardi¬ 
ner to give plaintiff a check for $411.64, which was done. That 

after this was done, there was still a balance due by him to plaintiff 
of $1,019.36; that not having the cash with which to pay same, it 
was arranged that he should pay $1,000 on the principal of a trust 
of $2 500 which was due upon one of the parcels of real estate trans¬ 
ferred by him to the plaintiff; that not until about a year after the 
settlement was made did he discover that a balance of $1,019.36 was 
due by plaintiff instead of him being indebted to the plaintiff; that 
the plaintiff agreed to assume a trust of $2,556 which was due upon 
67 cattle referred to in the contract, but was unable to state either the 
time or place when the plaintiff so agreed. During the examination 
of the witness, the following occurred. 

Q. How much did you pay for the 67 cattle? 

Mr. Gardiner: I object. 

The Court: Objection sustained. 

Mr. Diggs: I note an exception. 

That Moebs failed to take care of the trust of $2,500 on the prop¬ 
erty known as lot 9 west 25 feet of lot 8 and the east 5 feet of lot 10 
and that as a result it was sold under said trust and witness was com¬ 
pelled to pay $731.75 to redeem. 

To further maintain the issues joined, defendant produced Alger¬ 
non S. Gardiner, who testitfied that he was president of the 
19 corporation known as Gardiner & Dent, Inc.; that he acted as 
agent for the plaintiff in the exchange of properties by 
Latham and Moebs; that the settlement sheet introduced in evidence 
was the one upon which the settlement was made; that he did not 
know of the existence of the trust of $2,556 upon the sixty-seven 
cattle until the day before the settlement; that it was agreed between 
Latham and Moebs that Latham was to be charged with the amount 
of the trust on the cattle and that in making up the settlement sheet 
this was done; that when the various items were computed, it was 
found that there was a balance due from Latham to Moebs and wit¬ 
ness at the request of Latham gave Moebs a check for $411.64 and 
in addition there was still a balance of $1,019.36 due by Latham to 


$10,000 at 5% int. accrued from Dec. 

30, 1911, to Mar. 1, 1912. 

Taxes accrued from Dec. 1, 1911, to 

March 1, 1912„.. .... 

Cattle note $2,556, int. paid to April 

23, 1912 .. 

Insurance, approximate. 

Balance due. 
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Moebs; that Latham stated that he did not have the cash with which 
to pay this amount and it was agreed that in a short while Latham 
should pay $1,000 upon the principal of a $2,500 deed of trust upon 
one of the properties transferred by Latham to Moebs; that it was not 
until a long while after the transaction and after Latham had called 
his attention to the fact that the settlement sheet showed in fact a 
balance due him from Moebs that witness discovered that Moebs 
should have been charged with the sum of $1,019.36 instead of 
Latham. 

Upon cross-examination the witness admitted his inability to ex¬ 
plain why the item of $2,556 representing the chattel deed of trust 
upon the cattle did not appear in the settlement sheet. Witness was 
also unable to explain why the check for $411.64 did not show in the 
said sheet. The witness also admitted that by charging the sum of 
$2,556 representing the cattle trust against Latham and by crediting 
Latham with the sum of $411.64 paid at the day of settlement that 
a balance of $1,019.36 would be due from Latham to Moebs. Wit¬ 
ness also admitted his inability to prepare a statement show- 
20 ing an indebtedness from Moebs to Latham if the item of 
$2,556 was charged as agreed at the day of settlement. 

Thereupon the defendant having announced the close of his case, 
the plaintiff produced the following evidence: 

Joseph J. Moebs, the plaintiff, testified that he was not informed 
of the existence of the chattel trust upon the cattle until the day 
before the settlement and that he never agreed to assume the same 
or to be charged therewith; that on the day of settlement, it was 
agreed between Latham and himself that Latham should be charged 
with this item; that the settlement sheet offered in evidence was not 
the one upon which settlement was made and that he never received 
a copy of same; that the settlement sheet upon which settlement 
was made charged Latham with the cattle trust of $2,556. and that 
when the items were all computed, it was found that Latham was 
indebted to him in the sum of $1,548.64 and that he was given a 
check for $411.64 which left a balance pf $1,137.00; that Latham 
stated that he did not have the cash with which to pay the balance 
and it was agreed that he should shortly pay the sum of $1,000. 
upon the principal and $137. upon the interest due upon a deed 
of trust of $2,500. upon one of the parcels of real estate owned by 
Latham and transferred to witness. 

The foregoing was all the evidence produced at the trial necessary 
to explain the rulings of the trial court upon the issues and questions 
involved. 

Counsel for the defendant in his opening statement to the jury 
stated that the plaintiff had realized a profit of $30,000.00 to 
$50,000.00 as the result of the exchange of properties with Latham, 
which statement counsel for the plaintiff objected to upon the ground 
that it was intended to prejudice the jury and no evidence respecting 
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the same could be introduced by the defendant for the reason 

21 that the same did not tend to prove any issues involved in the 
case and that plaintiff could not be permitted to show its 

falsity. 

Counsel for the defendant in cross-examining the plaintiff asked 
the following question: 

Q. Did you not defraud Mr. Norment out of $3,000. in a real 
estate transaction you had with him ? 

Counsel for the plaintiff objected to this question upon the ground 
that the question was improper and intended to prejudice the plain¬ 
tiff with the jury and did not tend to prove any of the issues in¬ 
volved in the case and for the further reason that the plaintiff would 
not be permitted to show the falsity of the accusation therein con¬ 
tained. Which objection the court sustained. 

The plaintiff and defendant having announced their cases closed, 
plaintiff requested the court to grant the following instruction, being 
plaintiff's instruction number two: 

The jury is instructed that if from all the evidence they find that 
J. Wilbur Latham was to be charged with the $2,556. due by him 
upon the cattle and that arriving at the statement of the account 
between J. Wilbur Latham and Joseph J. Moebs, it is found that by 
allowing the sum of $2,556. that the claim of Joseph J. Moebs as to 
the amount due him is verified by the figures and items making up 
the said account, their verdict should be in favor of Joseph J. Moebs. 

The defendant objected to the granting of the said instruction, 
which objection was sustained and the instruction given by the 
Court, and the plaintiff noted an exception. 

Whereupon the plaintiff asked the court to instruct the jury as 
follows, being plaintiff’s instruction No. 3: 

22 The jury is instructed that in considering the question as 
to whether or not Joseph J. Moebs was to assume the $2,556. 

represented by the deed of trust upon the cattle, they should consider 
the fact that no reference is made in the contract between J. Wilbur 
Latham and Joseph J. Moebs of the assumption by Joseph J. Moebs 
of the said $2,556. and this fact should be considered together with 
all of the facts in the case in order to arrive at a verdict concerning 
the question as to whether Joseph J. Moebs or J. Wilbur Latham is 
accountable for the said $2,556. 

The defendant objected to the granting of said instruction, which 
objection was sustained by the court and the instruction refused, to 
which action of the court in refusing said instruction, an exception 
was duly noted by the plaintiff. 

Whereupon the plaintiff asked the court to instruct the jury as 
follows, being plaintiff’s instruction No. 4: 

The jury is instructed as a matter of law that if they find that 
the contract between J. Wilbur Latham and Joseph J. Moebs respect¬ 
ing their exchange of properties fails to state that Joseph J. Moebs 
is to assume the trust of $2,556. upon the cattle therein referred to, 
that the law presumes that the said cattle were to be transferred to 
the said Joseph J. Moebs free from encumbrance. 

The defendant objected to the granting of said instruction, which 
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objection was sustained by the court and the instruction refused, to 
which action of the court in refusing said instruction, an exception 
was duly noted by the plaintiff. 

Thereupon the court gave the following charge to the jury: 

23 “The first thing I wish to say to you, gentlemen, is that 
there are two cases which have been tried here, and in this 

case you are to disregard the testimony in the first case. That case 
was a case by a real estate broker who had acted for Mr. Moebs in 
the transfer of this property. The defense was that he had been 
unfaithful to Mr. Moebs in the matter of this settlement. You 
found a verdict in that case for the plaintiff, but that does not by any 
means dispose of the issue in this case, because it is entirely consist¬ 
ent with the facts that the settlement between these parties on the 
exchange might have been erroneous, and yet Mr. Gardner not have 
been a party to it or had knowledge of it. 

Now we come to the question as to what was the actual settlement 
between these two parties, and that involves us in the consideration 
of what was the contract between them with reference to the exchange 
of the properties, and more particularly what was the agreement be¬ 
tween the parties as to the assumption of this cattle note upon the 
cattle which figured in the exchange, because upon your answer to 
that question really depends the result of this case, and while there 
are minor questions of some little importance, that is the big ques¬ 
tion in the case. 

You will recall that when, on the 22nd of March, 1912, these 
parties consummated their deal, a certain statement was prepared, 
which you had before you and will have in your jury room. By 
a singular mistake of people of seeming intelligence, the balance 
that was found aue in cash on that settlement was charged 

24 against Mr. Latham instead of against Mr. Moebs, as it should 
have been. We all know, and all parties recognize, that that 

was an error; so that when we come to that settlement we find, as a 
matter of fact, by what is now I say the common agreement of the 
parties, that there was due from Moebs to Latham the sum of 
$1,019.36. So we start with that proposition. But that settlement 
is based upon the proposition that the cattle note of $2,556 was to 
be paid by Moebs and not by Latham. If it was to be paid by 
Latham—in other words, if Moebs was not to assume it as part of 
the transaction—then this statement is palpably erroneous, because 
it would show a difference in favor of Moebs of $1,137.16. In other 
words, if the cattle note was to be paid by Moebs, this statement of 
the 22nd day of March is substantially correct. If the cattle note 
was to be paid by Latham, this statement is equally incorrect; and 
the balance that would be due would be $1,137.16 from Latham to 
Moebs. Now, that is the transaction which you have to figure out. 

I now come to the pleadings, or the manner in which it comes 
before you, and for the purposes of this case I am going to assume 
that the case of Moebs against Latham, with the set-off filed in that 
case, is the only matter before you. 

The Court: Mr. Moebs filed suit against Latham for $1,000. It 
is in evidence here, and is probably the fact, that his counsel forgot 
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the $137.16 which makes up the balance due on the suppo- 

25 sition that Latham was to pay the cattle note. But, whatever 
the reason is of not putting in the $137.16, all that Moebs 

claims against Latham is $1,000, and he claims it on the theory 
that in the settlement Latham was to assume the cattle note, which 
would leave the balance of $1,137.16, and that not having the cash, 
Latham agreed to pay that on the $2,500 encumbrance which was 
on the Chevy Chase lot which had been conveyed to Moebs. That 
is Mr. Moebs’ case and the theory upon which it is based, as 1 repeat, 
that Latham was to pay the cattle note of $2,556. 

On the other hand, Mr. Latham stands upon the statement of 
March 22, 1912, in which the balance of $1,019.36 was shown to be 
due him, and he asks to recover that. 

In addition, he asks to recover $731.75 which he claims was lost 
to him by reason of the failure of Moebs to take care of the encum¬ 
brance on the Chevy Chase lot, which resulted in the sale of the 
house of Latham, on which he had to spend $137.75 for the purpose 
of saving or retaining the house; so that the total of his claim is 
$1,019.36, and the $731.75, one based on the statement of March 
22, 1912, and the other based on the failure of Moebs or his agent, 
Hill, to take care of the $2,500 encumbrance on the Chevy Chase 
property in accordance with the terms of the deed. 

Now, you will notice that Latham’s recovery depends entirely 
upon what view you take^as to who was to pay the cattle note of 
$2,556. 

Repeating again: If Moebs was to pay that cattle note, then 
Latham is entitled to recover on his set-otf. If Latham was 

26 to pay that cattle note and to deliver the cattle free and clear 
of encumbrance, then Moebs is entitled to recover $1,000. 

That is the case before you; and, as 1 say, it goes back to the ques¬ 
tion as to who was to pay the cattle note of $2,556. 

I might also charge you that if you believe that any witness in 
this case wilfully testified falsely as to any material fact as to which 
he could not reasonably have been mistaken, you have the right to 
disregard all the testimony of that witness. 

I also repeat, to give Mr. Gardner the benefit of his exception. Mr. 
Gardner originally filed the suit of Latham against Moebs on the 
theory that Latham was entitled to recover $836.72 and $137.16 
which w r ere accrued interest on the Chevy Chase lot at the time that 
it was conveyed to Moebs. I instruct you that Latham is not en¬ 
titled to recover for that, but if you find, on his theory of the case, 
that he was not to pay the cattle note, he is entitled to recover the 
$1,019.36 shown by the statement, and the $731.75 which he paid 
to redeem his property at Chevy Chase. You have your exception. 
Mr. Diggs: Will your Honor, in order that there may be no mis¬ 
apprehension, instruct them that they must find for Moebs 

27 in the sum of $1,000 with interest, if they find for him, and 
if they find for Latham they should find for the plaintiff in 

the set-off claim? 

The Court : I was about to come to that. 

Mr. Gardiner : I beg your pardon. I thought you had finished. 




17 




JOSEPH J. MOEBS VS. J. WILBUR LATHAM. 

The Court : So that, gentlemen, as I say, the crux of the situation 
is this cattle note. If you find that Moebs was to pay the cattle note, 
then your verdict will be for Latham in the sum I have stated, 
$1,019.36, and the sum of $731.75, with interest from the time when 
those sums became due. 

If you find that Latham was to pay the cattle note, your verdict 
will be for Moebs in the sum of $1,000 with interest from the date 
when that sum was agreed to be paid to him, to wdt, I think, the 
date of the settlement, March 22, 1912. 

I will give you, in addition to the statement you have, the decla¬ 
ration in the case of Moebs vs. Latham, and the counter claim filed 
in the same case of Latham vs. Moebs. Take the case.” 

That at the close of the court’s charge, counsel for plaintiff renewed 
all the hereinbefore mentioned exceptions to the action of the court 
in granting defendant’s instructions and the refusal to grant the 
instructions of the plaintiff. 

Be it remembered that the foregoing comprises all the substance 
of all the testimony given necessary to explain the bearing of the 
rulings upon the issues or questions involved, and all the proceedings 
in the trial of the said cause, and that each of the several and sepa¬ 
rate exceptions taken by counsel for the defendant to the rulings of 
the court in the course of the trial of the said cause as heretofore 
set out were so taken by the counsel for the plaintiff, then 
28 and there before the jury retired, separately and severally, 
and said exceptions were then and there duly, severally and 
separately, noted upon the minutes of the justice presiding at the 
trial, and counsel then and there prayed the court to sign this bill 
of exceptions to have the same force and effect as if the said bill of 
exceptions had been separately and severally set out in a separate 
bill of exceptions, and at the request of counsel for the plaintiff, the 
same is accordingly signed and sealed and made a part of the record 
in this case, now for then, this 13th day of March 1915. 

ASHLEY M. GOULD, Justice. 

[Endorsed:] Copy. Law, No. 56,398. Joseph J. Moebs vs. J. 
Wilbur Latham. Bill of Exceptions. Chas. F. Diggs, Atty. for 
Plaintiff. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2803. Joseph J. Moebs, appellant, vs. J. Wilbur Latham. Court of 
Appeals, District of Columbia. Filed Mar. 25, 1915. Henry W. 
Hodges, clerk. 


3—2803a 





























October Term, 1915. 


No. 2803. 


JOSEPH J. MOEBS, APPELLANT, 

vs. 

J. WILBUR LATHAM, APPELLEE. 


BRIEF FOR APPELLANT. 


Statement. 

This case is before the court upon an appeal from a 
judgment below in favor of appellee upon his plea of 
set-off filed in an action of assumpsit instituted by the 
appellant. 

On the 27th day of February, 1912, the parties entered 
into a contract for the exchange of certain parcels of 
real estate (R., pp. 9-10) ; and, on the 22d day of March, 
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1912, they met at the office of Gardiner & Dent, Inc., and 
a final settlement was had. 

On the 25th day of November, 1913, Moebs filed suit 
against Latham, claiming that at the final settlement he 
paid one thousand dollars, which was to be paid by La¬ 
tham upon a trust of $2,500, the same being a “blanket 
trust upon one of the parcels of real estate conveyed 
by Latham to Moebs and a certain parcel which was re¬ 
tained by Latham, contract provided that Moebs was to 
be responsible for this trust. 

Latham filed a set-off to this action, claiming that 
Moebs had failed to take care of the said $2,500 trust, 

and that, as a result, a sale was had of the property and 
he was compelled to pay the deficit of $731.75, resulting 
from said sale; and further claimed the sum of $1,019.36 
as a balance due him by Moebs on account of the final 
settlement had on the 22d day of March, 1912. 

Latham testified (R., p. 11) that the final settlement 

9 

was made upon a settlement sheet (R., pp. 11-12) pre¬ 
pared by Gardiner & Dent, Inc., and that it was found 
there was a balance due Moebs of $1,019.36 (R., p. 12), 
and not having the money it was agreed that he should 
pay one thousand dollars ($1,000) on the principal of a 

trust of $2,500 upon one of the parcels of real estate 
transferred by him to Moebs (R., p. 12); that a year 

later he discovered that the balance of $1,019.36 was 
due him, instead of due by him (R., p. 12). 

The contract (R., pp. 9-10) provided that Latham was 
to deliver 67 steers to Moebs, no mention being made of 
the existence of any lien upon the same, though the con- 
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tract sets forth in detail the liens upon the other proper¬ 
ties involved in the exchange and the disposition of same. 

Latham testified (R., p. 12) that Moebs agreed to 
assume a trust of $2,556.00 which was due upon the 
steers, but was unable to state the time or place when the 
agreement was made. 

Gardiner testified (R., p. 12) that he did not know of 

the existence of the trust upon the steers until the day 

/ 

before the final settlement and that Latham agreed that 
he should be charged with the amount of the trust. 

Gardiner testified .(R., pp. 12-13) that at the final 
settlement it was found that a balance was due by La¬ 
tham to Moebs; and, upon Latham’s request, he gave 
Moebs a check for $411.64, which left a balance of $1,- 
019.36, and that, Latham not having the cash, it was 
agreed he should in a short time pay $1,000.00 upon the 
principal of a trust of $2,500.00 upon one of the prop¬ 
erties transferred by him to Moebs. 

Moebs testified (R., p. 13) that he was not informed 
of the existence of the trust upon the cattle until the 
day before the final settlement and that, on the day of 
settlement, Latham agreed that he should be charged 
with the amount in the settlement; that he never re¬ 
ceived a copy of the settlement sheet and that the sheet 
offered in evidence (R., pp. 11-12) was not the one upon 
which the settlement was made; that, at the settlement, 
it was found that Latham owed him $1,548.64; that he 
was given a check for $411.64, which left a balance due 
him of $1,137.00; and, Latham not having the cash, it 
was agreed that he should pay $1,000.00 upon the prin- 
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cipal and $137.00 upon the interest of a deed of trust of 
$2,500.00 upon one of the properties transferred by him 
to Moebs. 

The assignment of errors (R., p. 7) presents the fol¬ 
lowing points of law for the consideration of this court: 

1. That it was error for the court to refuse to permit 
J. Wilbur Latham to testify as to the price paid by him 
for the 67 cattle. 

2. Statement of counsel for defendant that plaintiff 
had realized from $30,000.00 to $50,000.00 in connec¬ 
tion with the exchange of properties with defendant. 

3. Question propounded by counsel for defendant to 
the plaintiff respecting the defrauding of one Norment. 

, 4. In the rejection of instruction numbered two of¬ 
fered on behalf of plaintiff. 

5. In the rejection of instruction numbered three of¬ 
fered on behalf of plaintiff. 

6. In the rejection of instruction numbered four of¬ 
fered on behalf of plaintiff. 


I. 

The court's refusal to permit Latham to testify as to 
the price paid by him for the 67 cattle. 

At the outset it is desired to invite the court’s atten¬ 
tion to the fact that the jury in this case was so preju¬ 
diced against Moebs that he was denied his right to a 
fair and impartial trial. That this is true is evidenced 
by the fact that the record shows to a mathematical cer- 
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tainty that Latham was to be charged with the $2,556.00 
cattle trust; and, if this be true, Moebs was entitled to re¬ 
cover a judgment against Latham. 

Latham contended that the settlement was made upon 
the settlement sheet offered in evidence by him (R., pp. 
11-12). - In order to make this sheet intelligible, it is 
necessary to state that the debtor column represents the 
amounts which are chargeable against Moebs, while the 
credit column represents amounts chargeable against 
Latham. 

For the time being, it is desired to eliminate the last 
item of $1,019.36 charged against Latham; and, by so 
doing, it will be found that Moebs was to be charged 
with $2,636.34 and Latham with $1,616.98, which would 
leave a balance of $1,019.36 due by Moebs to Latham. 
That this was not the true situation is seen at once when 

it is remembered that all the witnesses, including Latham, 
testified that Moebs was given a check for $411.64, which 

does not appear in the settlement sheet; and, therefore, 
the statement of Moebs that this was not the sheet upon 
which settlement was made is verified. 

Gardiner testified (R., p. 13) that he could not ac¬ 
count for the absence of the $411.64 item, and that it 
was not possible for him to prepare a statement that 
would show a balance due by Moebs to Latham, if the 
cattle trust was charged against Latham as it was agreed 
it should be. If we credit Latham with the $411.64 
check, he, according to the settlement sheet, would be en¬ 
titled to recover $1,019.36 plus the $411.64, or a total of 
$1,431.00 and not $1,019.36 as claimed. 
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That Latham’s position is untenable is seen by the 

0 

foregoing; and that Moebs’ position is unassailable will 
be seen by an analysis of the settlement sheet and his 
testimony. 

Moebs testified (R., p. 13) that, after charging La¬ 
tham with the cattle trust of $2,556.00, there was a bal¬ 
ance due him from Latham of $1,548.64, upon which 
$411.64 was paid, leaving a balance of $1,137.00. 

If we add $2,556.00 to the $1,616.98, which latter 
amount the settlement sheet shows Latham was to be 
charged with, we get a total of $4,172.98; and by de¬ 
ducting from this amount the sum of $2,636.34, which 
the sheet shows Moebs was charged with, and the sum of 
$411.64, which he received on account, we find that 
Moebs is charged with $3,047.98, which, deducted from 
the amount Latham is charged with, leaves a balance of 
$1,125.00 due Moebs from Latham. 

From the foregoing it will be seen that the real ques¬ 
tion presented for the consideration of the jury was, who . 
was to be charged with the $2,556.00 cattle trust; and, 
therefore, it was of the utmost importance that any evi¬ 
dence tending to throw light on this question should 
have been submitted to the jury. 

It is submitted that, if Latham had been permitted to 
testify as to the price paid by him for the cattle, and he 
had stated that the price paid was approximately the 
amount of the trust upon the cattle, there would have 
arisen the almost conclusive presumption that Moebs 
would not have assumed an indebtedness equal to the 
value of the property received; for, by so doing, he 
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would have practically been the purchaser of the cattle 
instead of receiving them in part payment for his real 
estate. 

While it is not contended that the court will take judi¬ 
cial notice of the value of the steers, nevertheless it is 
desired to invite the court’s attention to the fact that, 
at the time that the settlement was had, steers were sell¬ 
ing from $38.00 to $40.00 each, which would have made 
the steers in controversy worth about the amount of the 

trust. 

That Moebs did not assume the trust is further shown 

by the fact that the contract (R., pp. 9-10) is silent as to 
the existence of the trust, although it specifically sets 
forth all the other trusts involved in the transaction. 

II and III. 

1. Statement of counsel for Latham that Moebs had 
realized from $30,000.00 to $50,000.00 in connection 
with exchange of properties. 

2. Question propounded by counsel for Latham to 
Moebs respecting the defrauding of one Norment. 

While an appellate court will not lightly reverse the 
lower court on account of the misconduct of counsel in 
making improper statements in the presence of a jury, 
it is submitted that, where it is shown that such state¬ 
ments have, in a given case, resulted in injury to one of 
the parties, the court, in order to protect the party in¬ 
jured and afford him an opportunity of having his rights 
determined by the calm deliberation of a jury free from 
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passion or prejudice, will, in a proper case, reverse and 
thus undo the wrong resulting from such statements. 

Counsel for Latham, in his opening statement to the 
jury, over the objection of counsel, stated that Moebs 
had realized a profit of from $30,000.00 to $50,000.00 
on his transaction with Latham, and during his cross- 
examination of Moebs asked him if he had not defrauded 
one Norment out of $3,000 in a real estate transaction. 
It will be readily seen that a jury might be influenced 
by these statements because Moebs was, of course, pre¬ 
vented from rebutting either of them, so the jury may 
very well have concluded that, if Moebs had derived a 
large profit, which it was claimed he had received as a 
result of his transaction with Latham, that he had se¬ 
cured so much the best of the bargain that he should be 
compelled to return a part of it. 

In determining who was responsible for the cattle 
trust, the jury may have been influenced by the thought 
that Moebs was in the habit of defrauding persons with 
whom he had real estate transactions; and that, there¬ 
fore, he was endeavoring in the case at bar to take ad¬ 
vantage of Latham respecting the cattle trust. 

It is submitted that the foregoing reasons are the 
only logical ones which can be advanced as explaining 
the otherwise incomprehensible conclusion reached by 
the jury; because, as has been heretofore pointed out, 
both the figures and testimony showed conclusively that 
Latham was the party to be charged with the cattle trust. 

The trend of modern decisions is to reverse judgments 
where inadmissible testimony has been permitted to creep 





MMM 


/ 


9 

into a case and afterwards has been stricken out by the 
court, when it is shown that such testimony resulted in 
causing the jury to become prejudiced against the party 
against whom the testimony was admitted, and thereby 
denying him a fair and impartial trial. The courts, hold¬ 
ing that, though the testimony was stricken out, its ef¬ 
fect upon the minds of the jury remained, and it was im¬ 
possible to eradicate it, and, therefore, the party against 
whom such testimony was admitted was as grievously 
injured as if the testimony had been permitted to re¬ 
main in the case. The mere striking out of testimony is 
an idle and futile thing, because it is immaterial whether 
the testimony be stricken out or not if the result sought 
to be accomplished by its admission is obtained. The 
same reasoning applies, with equal force, to improper 
remarks of counsel. Attention is directed to the fact 
that the court failed to direct the jury to disregard the 
statements complained of. 

IV. 

The court's refusal to grant appellant's instruction 

numbered two. 

% 

It is not desired to do more than refer to appellant’s 
instruction numbered two, and to state that it is a self- 
evident fact that, if the jury found that Latham was to 
be charged with the amount of the cattle trust and that, 
by adding this amount to the figures contained in the 
statement of account, it was found that the result obtained 
showed that Moebs was entitled to the amount claimed 
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by him, it must necessarily follow that he was entitled 
to the verdict of the jury for this amount. 

V and VI. 

The court's refusal to grant appellant's instructions 
numbered three and four. 

The appellant, by his third instruction, sought to have 
the court charge the jury that, in considering the question 
as to who was responsible for the cattle trust that they 
should look to the contract between the parties; and, if 
they found that the contract was silent on this question, 
they should consider this fact together with all of the 
other facts in the case in determining the question. 

The contract recites various trusts existing upon the 
properties involved in the exchange and the disposition 
made of the same, and it therefore became a very impor¬ 
tant fact for the consideration of the jury, whether or 

not there was any mention in the contract of the cattle 
trust. 

That the lower court erred in refusing this instruc¬ 
tion is so manifest as to render argument difficult. The 
contract was the foundation upon which the entire trans¬ 
action rested; and, when a dispute arose as to who was 
to be responsible for the trust upon the cattle, the best 
evidence that could be imagined would be the contract 
itself. It will be seen that the court was asked to 
charge the jury that they should consider the contract 
together with all the other testimony. 

The court, by refusing to so charge the jury and failing 
to make any mention of the contract in its charge, pre- 






vented the appellant from securing the benefit of the most 
important and controlling evidence introduced at the trial. 

With respect to the appellant’s fourth instruction, it is 
submitted that, where the parties to a contract undertake 
to recite therein the various obligations to be assumed 
by each, that a failure in one instance to specify that prop¬ 
erty which is to be transferred by one to the other is 
transferred subject to a lien, must necessarily give rise 
10 the legal presumption that it was not intended that the 
party taking the property should take it subject to a non- 
disclosed liability; but, on the contrary, it must be as¬ 
sumed, either that there was no lien upon the property, or, 
if there were, that the same was to be released before 
delivery to the party to whom it was to pass under the 
terms of the contract. 

It will not do for counsel to argue that we are charged 
with the knowledge contained in the public record, be¬ 
cause this is equally true respecting all the trusts and en¬ 
cumbrances mentioned in the contract; and to so hold 
would be to say that the parties to this contract did the 
useless thing of setting forth the various encumbrances. 
The presumption is even stronger that it was intended 
that Moebs should take the cattle free of encumbrances 
than if the fact of the existence of the encumbrance had 
been mentioned in the contract and no reference made 
as to which of the parties were to be responsible for the 
same; because it might be argued that, having set forth 
the encumbrance, it was presumed that Moebs was to 
take the property subject thereto. Granting, for the sake 
«yf the argument, that Moebs knew of the existence of 
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the trust, the fact that it was not mentioned in the con- 

* 

tract gives rise to the presumption that Latham was to 
remove this lien before title passed, or if not, was to be 
charged with the amount thereof in the final settlement. 

The maxim, expressio unius est exclusio alterius, ap¬ 
plies with great force to the matter under consideration. 

This maxim is discussed at length in Broom’s Legal 
Maxims, the following being a few extracts therefrom: 

“And, where parties have entered into written 
engagements with express stipulations, the pre¬ 
sumption is, that having expressed some, they 
have expressed all the conditions by which they 
intend to be bound under that instrument” (p. 
505). 

Aspdin vs. Austin, 5 Q. B., 683. 

Emmons vs. Elderton, 4 . L. Cas., 624. 

“It, moreover, has an important bearing upon 
the doctrine of our law as to implied obligations. 
An obligation should not be implied in a written 
contract, unless, on considering the express terms 
reasonably, an implication necessarily arises that 
both parties must have intended that the obliga¬ 
tion should exist” (p. 518). 

The Moorcock, 14 P. D., 68. 

Hamlyn vs. Wood, 2 Q. B., 491. 

Lamb vs. Evans, 1 Ch., 218. 

Oriental S. S. Co. vs. Tylor, 2 Q. B., 518. 

“A court, when called upon to imply an obliga¬ 
tion which is not expressed, must take care that 
it does not make the contract speak where it was 
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intentionally silent, and above all that it does not 
make it speak entirely contrary to what, as may be 
gathered from the whole terms and tenor of the 
contract, was the intention of the parties” (p. 
518). 

Churchward vs. Reg., L. R. 1 Q. B., 195. 

Reg. vs. Demers, A. C., 103. 

“Again, on a mortgage of dwelling-houses, 
foundries and other premises, together with all 
grates, boilers, bells, and other fixtures in and 
about the said two dwelling-houses and the brew 
houses thereto belonging: it was held that, al¬ 
though, without these Words, the fixtures in the 
foundries would have passed, yet by them, the 
fixtures intended to pass were confined to those 
in the dwelling-houses and brew houses” (p. 508). 

Hare vs. Horton, 5 B. & Ad., 715. 

Mather vs. Frazer, 2 K. & J., 536. 

Ringer vs. Conn, 3 M. & W., 343. 

Cooper vs. Walker, 4 B. & C., 36. 

In the case at bar the appellant has been denied his day 
in court and lost not only the money justly due him but, in 
addition, is called upon to pay seventeen hundred and 
fifty-one dollars, which, it is clearly shown by the evi¬ 
dence, he does not owe. 

J 0 ,. 

It is respectfully submitted that the judgment appealed 
from should be reversed. 

Charles F. Diggs, 
Counsel for Appellant. 
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IN THE COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 

October Term, 1915. 


No. 2803. 


JOSEPH J. MOEBS, APPELLANT, 

VS. 

J. WILBUR LATHAM, APPELLEE. 


STATEMENT OF THE CASE. 

This cause was tried by the same jury that was sworn to 
try the case of Gardner & Dent vs. Moebs, being No. 2802 
in this Court. A good deal of the evidence in the former 
case being necessary in this case, it was stipulated before the 
jury was sworn in the former case—to wit, the Gardner 
& Dent case—that they should try this case as well, so 
that time could be saved. It involves the same contract 
as will be seen by reference to the record, page 9, as well 
as the same settlement-sheets (R. p. 11). 

By the terms of the contract, appellant agreed to be fully 
responsible and to pay a $2,500 trust, which was secured 
on certain lots adjoining the house in which the appellee 
lived, and as additional security for the loan they were 
secured as a second trust on lot 9, the west twenty-five feet 
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of lot 8, which was the house where appellee lived with his 
family. 

The appellant did not take care of this loan, the lots 
were sold, and there was a deficiency which resulted in the 
sale of appellee’s house, and appellee was compelled to pay 
the deficiency of $731.75 to redeem his house. 

By reference to the contract it will be seen that the bal¬ 
ance to settle amounted to $1,019.36, which amount was due 
appellee from appellant, but for some unaccountable reason 
it was treated as being due appellant from appellee. 

Thereafter appellant sued appellee for this $1,000 and 
appellee, upon notice of this suit, examined the papers 
carefully, and ascertained that that amount was due him 
rather than as it had been treated at the time of the settle¬ 
ment, and he filed a counterclaim for this sum, plus the 
amount required to redeem his house. The appellant de¬ 
fended upon the ground that this was not the original set¬ 
tlement-sheet or a correct copy, but that the same had been 
changed, and that fraud had been practiced upon him, and 
that there was a cattle-note of $2,556, represented by a 
deed of chattel trust upon certain cattle which became the 
property of appellant in the transaction, and the whole ques¬ 
tion was tried out upon the two questions of fact, to wit:— 
1st. Whether or not the settlement-sheet was the settle¬ 
ment-sheet as prepared by Gardiner & Dent in their office 
in the presence of both parties to the cause. 

2d. Whether the appellant was to pay the cattle-note of 
$2,556, or whether the appellee was to pay it. 

The jury having found in favor of the appellee on both 
questions, returned a verdict in favor of the appellee, and 
from the judgment entered on this verdict, this appeal was 
taken. 

ARGUMENT. 


By reference to the testimony of the appellant (R. p. 13) 
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it will be seen that he testified that he knew of the encum¬ 
brance upon the cattle at the time of the settlement, and that 
it was agreed between appellant and appellee that the appel¬ 
lee should be charged with this item , and that the settle¬ 
ment-sheet offered in evidence was not the settlement-sheet 
made up by the parties upon the day of settlement, and upon 
which settlement was made. 

Appellee testified (R. p. 11) that the settlement-sheet in 
evidence was the settlement-sheet made up by the parties 
on the day of settlement and upon which settlement was 
made. He testified (R. p. 12) that the appellant agreed 
to assume the cattle-note of $2,556. 

Thus it will be seen that a sharp issue was raised between 
the two parties to this cause on the two questions of fact 
as above stated, and the jury having returned a verdict in 
favor of the appellee, must have found that the settlement- 
sheet in evidence was the settlement-sheet upon which the 
original settlement was made, and further that the appellant 
agreed to pay the encumbra'nce upon the cattle. 

The record, page 16, shows that counsel for appellant re¬ 
quested the Court to instruct the jury, that if they found 
for Latham, they should find for him for the amount of his 
set-off, to wit, $1,751.11, so that I will not refer to the 
items which make up the difference of $1,019.36, and the 
amount of the judgment, except to say that it was the 
amount which it became necessary for Latham to pay in 
order to redeem his house, which was sold by reason of the 
failure of the appellant to take care of the $2,500 trust 
mentioned in the contract (R. p. 9). 

By reference to the record, pages 16 and 17, it will be 
seen that the Court charged the jury fully with regard to 
the two questions of fact. The Court said: 

Now, you will notice that Latham’s recovery de¬ 
pends entirely upon what view you take as to who 
was to pay the cattle note of $2,556. 
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Repeating again: If Moebs was to pay that cattle 
note,, then Latham is entitled to recover on his set-off. 
If Latham was to pay that cattle note and to deliver the 
cattle free and clear of encumbrance, then Moebs is 
entitled to recover $1,000. That is the case before you; 
and, as I say, it goes back to the question as to who 
was to pay the cattle note of $2,556. 

The Court also said to the jury (R. p. 16) :— 

In addition, he asks to recover $731.75, which he 
claims was lost to him by reason of the failure of 
Moebs to take care of the encumbrance on the Chevy 
Chase lot, which resulted in the sale of the house of 
Latham, on which he had to spend $137.75 for the 
purpose of saving or retaining the house; so that the 
total of his claim is $1,019.36, and the $731.75, one 
based on the statement of March .22, 1912, and the 
other based on the failure of Moebs or his agent, Hill, 
to take care of the $2,500 encumbrance on the Chevy 
Chase property in accordance with the terms of the 
deed. 

The record on page 16 will also show that counsel for the 
appellant requested the court to charge the jury that if they 
found for Moebs, they should find in the sum of $1,000, if 
they found for Latham they should find for him in the set¬ 
off claim, the set-off claim (R. p. 5) being for $1,751.11, 
and the jury found for the appellee on the set-off, and re¬ 
turned a verdict in his favor for $1,751.11. 

We, therefore, submit that the two questions of fact 
being submitted to the jury, and they having found the 'facts 
in favor of the appellee, this Court should not disturb the 
judgment entered on this verdict, and the judgment should 
be sustained. 

Respectfully submitted, 

W. Gwynn Gardiner, 
Beaine Coppinger, 

Attorneys for Appellee . 
















